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Pharmacy and the Law

Purchasing a pharmacy:

key points

Richard Hough, a practitioner

law, highlights some of the considerations
which a purchaser should address when
making the decision to buy a pharmacy

uying a pharmacy 5 one of the mose

significant business decisions a

pharmacist will undercake. Ar the

oueser, it is importane that all pre-

concract negotiations berween the
purchaser and the seller are underraken
“subject to coneract”, which should be added o
all wrirren documents to ensure thar the
plachaser b no unintentionally bound prior o
the agreement of final documentacion,

It is sensible for the parties (or peeferably, for
the reasons stated below, cheir solicitors) oo
deaw up the Heads of Terms, a decument
which sers out the main ageed terms of the
parchase bur which & generally not inended to
be legally binding. Please note, however, thar,
if the essential elements of a contract are
present, the parties may end up being
unintenticnally bound by its terms.

The puichaser is often required to pay a
preliminary deposic o che seller's solicitor. The
basis wpon which it will be held should be
established by the purchaser. The purchaser
should, for example, ensuee char it s refundable
if the "due diligence” it undertakes teveals any
significant miscepresentations of if the seller
wirhdaws from the sale.

Finance

Finance is usually obrained chrcugh either
pharmaceutical wholesalers or high streer
banks. In choosing the former, the purchaser's
disceerion 1o parchase stock from 2 vadety of
suppliers will b ferrered as the wholesaler will
irsist on cemain levels of stock purchases being
made from ir. A bank vsually requires srther a
debenture over the purchasing company's
assers (if appropriate) or a firsc legal charge
over the business premises {subject o
landlord's consent) suppomed by a perscnal
guarantee and possibly a second charge over
the purchaser’s home,

Dwue diligence is 2 vital pre-acquisition
exercise in which the purchaser checks the
“health” of the business, its operation and the
accuracy of any representarions made by the
saller. Additicnally, inquiries should be made of
the kecal primary care toust, docrors’ suqgeries,
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residential and nuesing homes and whecher any
third parry minor relocations or new NHS
coneract applicaions ate pending, all of which
may adversely affect the profitabiliy of the
business. The parchaser should obeain che lasc
thiee years’ FP24s (Presceiprion Priciag
Drivision starements) o quancify accurately
historic prescriprion sales as well as current
management accounts, which will reveal any
recent business deveriorarion.

( ( “Due diligence” is
a vital pre-acquisition
exercise in which the
purchaser checks the
health of the husiness,
its operation and the
accuracy of any
representations made
hy the seller , ,

When a pharmacy owning company
("rarger”) is for sale, the purchaser can either
acquire che ragger’s shares or all or some of s
assers, which will include the premises (freehold
o leasehold), NHS contrace, goodwill, scaff
and stock in trade.

The advaneages and disadvantages of both
merhods, including tax implications, should be
discussed in advance with a solicitor and
accountant. A share parchase usually mainrains
continuity of business ownership and chird
patty approvals are not normally required.
Hemwever, the parchaser inherits the seller’s pre-
acquisition liabilivies.

An asser purchase allows che purchaser o
“cherry pick”™ required assers and avoid
acquiring wrrwanted liabilicies, b thicd parcy
consents are often required prior to (and
sometimes after) cransfer. Tax bsues facing the
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seller will often dicrate whether a share or assec
parchase is prefered.

The purchaser’s solicivor should investigare
the seller's ticle to the propercy to ensure that ic
is free fiom mormgages of festrictions and can
be used as a pharmacy. Inquicies should also be
made of various local auchorities and wrilicy
companies o ensure that the premises are
dicecely accessible from the public highway, are
served by all the necessary urilities and have
necessary planning consent.

The purchaser’s sclicitor will raise
preliminary enquicies of the seller’s solicitor to
obrain general informarion abour the premises,
which should comply with the Disabilicy
Deiscrimninarion Acr 1995 and the Conoral of
Asbestos Regulacions.

If a lease is granted to the purchaser, the
incoming renant should consider the following:

® chac che provisions of the Landlord &
Tenant Ace 1954 for che tenanc's cighe o
renew the lease on similar rerms have
oot been excluded; potencial for large
dilapidarions/reinstarement costs should alss be
considerad

@ thar che rent payable is often reviewed
every 35 years and & wsually upwards only in
line wirh the Rerail Prices Index; ir & difficale
o predicr a ealistic commercial reor value so
far in advance, so careful chought musc be
given to rent review provisions and whether
brreak clavses are required

@ thar the lease does not allow che landlord
o establish any competing pharmacies wichin
neighbouring property under its contol,
although in some cases such clawses may be
deemed anti-competitive

@ whether the lesse conrains an option for
the enant to purchase the freehold

@ thar consulting moms can provide an
addirional source of income i sub-let to other
healtheare professionals; if che lease is silent on
this issue, it will be ac the landkad's discretion
if such shared cocuparion B o be allowed

@ thar length of remaining lease term is
important, as a funder may nor suppoft a
purchase where security of tenure is limired.

If the business does not have an existing
MHS conteace, an application for preliminary
or full consent should be made o the PCT and
completion must ke made conditional upon the
PCT grancing che application.

ﬁ.llp"l‘.:ﬂliﬂll
If the premises are already included in the
PCT's pharmaceurical lise, and it is an asser
purchase, the purchaser will azed o file an
application with the PCT for 2 change of
ownership, which needs o be done well in
advance of complecion. Complerion should be
made conditional upon the PCT regsrering the
change of cwnecship.

The Teansfer of Underrakings (Protection of
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Employment) Regulacions 2006 (“TUFE")
provides chat, oo an asser purchase, che
contracts of employment of all employess of
the business will cramsfer o the purchaser
under their pre-acquisition terms and
conditions. TUPE appliss 1o all chose smployed
in the busicess, including perc-rime workers,
employed family members end (potencally)
long -term looams.

If an employee can show they have been
dismissed far reasons connected wich che
cransfer of the phirmacy, the dismissal is
deemed puromertically unfair, and che liahilicy
will pass to the parchaser. Warrancy/indemnicy
oower should be soughe in such circumstanices.

Gocdwill s 2 combinaticn of 2 business's
prafimabilicy, reputarion, location, marker share
and ¢ value for operating the BHS contrace.
The cranster of the goodwill normelly confers
on the purcheser che right to carry oo the
seller’s business togecher with che exclusive
right ta use it crading name.

However, in the tbsence of to express
oovenant ageinst competition, the seler i free
©o seT up a competing business and solicic
farmer cusomers. Therefore, ic is witel thar the
sal= pgreement conCains reStCictive covenints
preventing the seller from competing with the
busicess wichin ¢ cecrein radius of che
parchased pharmacy and for o specified period.

Rights
The principle of cavear empror {purchaser
bezware) epplies (n English law and warranries
ard indsmnities give o purcheser contracrual
rights to bring cleims agairse the seller for
misrspresentations of the business. However,
warrantizs and indemnizizs are mot 2 subsinare
for uodertaking thorough due diligence.
Where approprizts, the purchaser may wish o
irsise thar a proporticn of the purchase price is
withheld o mest any mach claims within a
defined pericd.

And Finally:

® Ensure that VAT registration is
estzblizhed price to completion

@ Mew cwnership and mew premises must
be registered pre-complecion wich General
Pharmacesarice] Council.

@ Mew owners should regiseer with the Dara
Procecoion Informetion Commissioner.

Thir arfivie 5 provided fs give an orerviens
af common problems enconntered during o
pharmacy acguintiss cued i wot @ subiiitute
JEr abtainieg deradiad Tagal advice.

Rickard Hengh iva m8civer and pharmacis im i
cammmrriad awal faredinTwal praperTy e ar
Bratwer; Chafe Sreer LLF Saliciiers, amd 5 basad
ire i Liverpoad offix

{richarod o pb 08 rafimerscs com;
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