
 

 

 
Bulletin 06          3rd December 2004 

 
Nil Rate Band Discretionary Trusts and Stamp Duty Land Tax 

 

 

The dramatic increase in house prices in recent years and the clamp down on Inheritance Tax planning schemes by 

the Chancellor has led more and more couples to try and utilise both their nil rate bands through planning in their 

Wills. 

 

The nil rate band of the first to die is typically left to the trustees of a discretionary trust with the surviving spouse 

being one of the potential beneficiaries, so that they can have access to the funds and yet not ‘own’ them for 

Inheritance Tax purposes. 

 

Where the matrimonial home needs to be relied upon when funding the nil rate band there are two main dangers.  The 
first is that the house may have to be sold and sufficient proceeds paid into the trust which will prejudice the security 
desired for the surviving spouse.  Secondly, if the house isn’t sold and the deceased’s half is transferred to the trust, 
the Revenue may deem the survivor to own the whole of the house for Inheritance Tax purposes despite part of the 

house being owned by the trust.  This will mean that the nil rate band of the first to die is wasted, increasing the 
Inheritance Tax bill on the death of the survivor. 

 

To get round this, couples have frequently been advised to include in their Wills a provision to enable the surviving 

spouse to be given the whole of the house on first death in return for an ‘IOU’ or charge equal to the nil rate band.    

The idea being that the debt would be repayable on second death reducing the estate of the survivor and so the IHT 

payable. 

 

There has been uncertainty about the these arrangements over the past twelve months because of the potential 

impact of Stamp Duty Land Tax (SDLT) which was introduced in December 2003 to replace Stamp Duty. 

 

The fear has been that the Stamp Office will argue that on the first death the surviving spouse has ‘paid’ for the 

house to be put into their name by offering the IOU or accepting the imposition of a charge.   SDLT on this 

‘consideration’ of £263,000 would be at 3% and if payable, would reduce the attractiveness of Nil Rate Band 

Discretionary Trust planning involving the home. 

 

Under increasing pressure from practitioners, the Stamp Office has finally issued a press release clarifying the 

situation.   In basic terms, the Stamp Office have produced a compromise saying that there will be no SDLT payable 

if a charge is created on first death but there be SDLT payable if a simple ‘IOU’ is used. 

 

It has therefore become even more crucial to ensure that the wording of Wills is precise enough to enable Executors 

to avoid what would otherwise be an unsuspected tax charge.  
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Happy Christmas! 
 

 
 

 

This bulletin is for general guidance purposes only and should not be used for any other purpose. 
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If you would like an informal chat or require any specific advice in connection with the material contained in 
this bulletin, or on any other Private Client issues, please contact the Liverpool office on 0151 600 3451 or 
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